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Members present: Chairman Doug Cowie, Ken Christiansen, Steve Hamilton, Andrew Artimovich, Alternate Kathy St. 

Hilaire. Present but not voting were Alternates Daphne Woss & Frank Albert. 
 

Chairman Cowie opened the public hearing at 7:00 pm.  
 

Motion made by Christiansen, 2nd by Hamilton, to give St. Hilaire voting rights. All in favor. Motion carried. 
 

7:00 pm: Continued hearing: Applicant/Owner: Michael Kirby & Teresa Forsyth/Kirby, request a variance from Article 

III, Section 300.002.006.005A-Lot Area Requirements; frontage of 50’ on a lot of record where 200’ is required, in order 

to construct a single-family home. Referenced by tax map 210.024.000; Scrabble Road, Brentwood, NH 03833 in the 

residential/agricultural zone.  
 

Present: Applicant Michael Kirby; Resident Paul Kirby. No abutters were present. Town Planner, Glenn Greenwood was 

in attendance. Residents Present: Bruce Stevens, Mark Kennedy, Brian West and Doug Finan.  
 

Kirby presented 3 copies of a 4-page document he had prepared for the Board and read his document (on file). He and his 

wife are seeking a variance to build a Town approved road/right-of-way for access to Lot 24 to build a single-family 

house. They propose a lot line adjustment between their two lots 23 and 24 to establish a private ROW and provide 200’ 

of frontage for access. They have owned the property for 28 years using the back lot for equestrian, boarding, raising farm 

animals like chickens, ducks, goats, cows and have a 30’ x 40’ barn and stable there. It is their opinion that a Town 

approved road is inappropriate for access to a single-family house lot. Furthermore, they feel it is not in the Town’s 

interest to assume the ownership, maintenance, snow removal, etc. responsibilities for a short section of road as currently 

shown on the site layout plan. 
 

Kirby addressed facts supporting the request and reviewed three of the five variance criteria and why the variance should 

be granted, excerpted from the 09-23-2020 Variance Narrative by Donohue, Tucker and Ciandella in the original 

application documents (on file).   

1. The variance is not contrary to the public interest. Large lot, it won’t threaten public health or safety, it won’t 

alter the essential character of the locality.  

2. The spirit of the variance is observed. Spirit of the ordinance is to prevent overcrowding.  

3. Substantial justice is done. No detriment to the public for a single-family home.  

4. The valued of the surrounding properties are not diminished. Kirby didn’t address.  

5. Literal enforcement of the ordinance would result in an unnecessary hardship. Kirby didn’t address.  
 

Kirby continued with his excerpt from an email from the Town’s legal counsel, Walter Mitchell to Planner, Glenn 

Greenwood dated September 23, 2020 (original on file) regarding the plan note (non-buildable) and that the ZBA cannot 

act on that note and that administrative appeals to the ZBA must be filed within 30 days, so the Board has no jurisdiction 

to hear an appeal filed after that deadline. Mitchell had recommended a lot merger of the two parcels and to remove the 

restriction through the Planning Board. Greenwood explained he was confused by that comment from Mitchell because if 

Kirby merged his two lots, his existing house is the only house that could exist on the property. It still wouldn’t give 

Kirby the necessary frontage or the ability for a 2nd house lot. St. Hilaire agreed and said her interpretation of Mitchell’s 

comments is that the ZBA doesn’t have jurisdiction to discuss the note on the plan from 1986+/- that only allows the 

limited use. The ZBA can’t change that. Greenwood didn’t advise that they pursue the issue with Mitchell because it 

seemed misguided. Mitchell seemed concerned that the reason the Planning Board wanted Kirby to go to the ZBA was 

because of the plan note. That misses the point of the note, which is, the development of this lot can only happen if you 

follow the zoning ordinance requirements which are to show that septic can exist on the site and that the lot complies with 

zoning. The note is clear and was at the request of the property owner at that time who didn’t want to develop it then but 

put the note there to make it clear how they could develop it later, which in order to get frontage, the creation of a road 

would be required and that’s why 50’ was left; it’s what is required for a ROW in the zoning ordinance. St. Hilaire agreed.  
 

Stevens said the path forward is to work with the Planning Board to create the frontage for a self-sustaining lot. The 

Planning Board advised him to have his engineer work with the Town’s engineer to determine the necessary geometry of 
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a road to acquire 200’ of frontage to build a home. There is a legal path with the Planning Board, so Stevens wasn’t sure 

why Kirby was still before the ZBA. Kennedy added that frontage has to be created on a Town road, not a private road.  
 

Kirby asked again about Lausier Lane, which only has 75’ of frontage. Greenwood said this has been explained to Mr. 

Kirby before. That was a subdivision where a lot was allowed with only 75’ of frontage on a curve on a road due to the 

wording of the ordinance which wasn’t clear but that the intent for the 75’ allowance was for it to be applied only on the 

exterior curve on a new subdivision road and that exterior curve is the cul-de-sac bulb. Once that subdivision on Prescott 

Road was approved, that next year, the Planning Board amended the zoning ordinance with a more detailed explanation to 

make it clear what was meant and the Town adopted the amendment. So, for a 12-month period, anyone who wanted to 

use that curvature of the road at that time to subdivide with less frontage, could have, but only one did.  
 

Kirby read his excerpt from the email from Fire Chief Joe Bird dated August 23, 2021, in support of a straight 14’ wide 

driveway that can support a fully loaded fire truck and that’s it’s only for a single-family home (original on file). Kirby 

continued reading about his intent. He reiterated that it’s his intent to build a single-family house only so his son can live 

in the current house and Kirby would reside in the new house on the 12+ acre lot. He will do a lot line adjustment between 

the two properties and build a short access road within the ROW to Town standards, but he wants to retain ownership of 

the road. There would be no further development of the parcel. There is adequate area for fire trucks to turn-a-round and 

questioned why the Town would want to maintain a short stub road. The abutters are fine with his proposal and there 

would be little or no impact to Town services while increasing the tax revenue for the Town. If the ROW were transferred 

to the Town, anyone could park there creating a security issue for the Kirby’s.  
 

Hamilton said the ordinance is the ordinance and it doesn’t matter what Kirby wants or what Hamilton or anyone else 

wants. Everyone has to follow the ordinance in the books. Go to the Planning Board and get 25 people to sign a petition 

and make a zoning change but do it quick. You have to follow the rules. Security? That’s not a reason for a variance. St. 

Hilaire agreed adding the ZBA has to follow the ordinances as well. Hamilton continued until the ordinance changes, the 

Town would own and maintain the road. It’s the Town’s issue to maintain the road, this isn’t a hardship.  
 

Kirby read his questions for the Board.  

1. Elaborate on the comment that there are houses built without the required 200’ of frontage. Greenwood replied he 

was here to address the assertions from the last meeting about the Planning Board doing supposed deals in Town with 

properties that have less than 200’ of frontage, which is absurd. The zoning is in place and is voted on by the 

Townspeople. There are differing frontage and lot requirements for different developments. Senior housing or age 

restricted has reduced frontage and lot size requirements. Cluster developments have reduced frontage and house lot 

sizes as it provides housing clustered closer together allowing the least impact in exchange for the remaining land be 

preserved open space in conservation easements. Developers still need to show the maximum number of lots that can 

be built using the standard 2-acre zoning and 200’ of frontage, a yield plan, and then once that number of houses is 

calculated, provide a final plan with the reduced frontage and cluster the housing into a smaller area on the site to 

allow for the open space. The reduced frontage is not unusual, it’s been done in conjunction with the zoning 

ordinance.  

2. Explain why the minutes of the Zoning Board meetings do not reflect all that was discussed. St. Hilaire responded that 

meeting minutes are not verbatim, only a summary of the meeting and all motions, votes and results of the motions. 

a. The fire chief commented in reference to the adequate driveway access. Why has this not been adequately 

addressed? Board agreed that it was a Planning Board issue.  

b. Bruce Stevens, formerly a ZBA member, has expressed opposition to this variance on multiple occasions while 

referencing his own property that he cannot build on. Why has this not been reflected in the minutes with his 

property plan made part of the discussion if it is used as an argument for his opposition. Stevens said he’s not 

against Mr. Kirby requesting the variance as Stevens has a lot with the same issue, a back parcel with only a 50’ 

ROW that could be developed as long as a road is put in. Kirby’s lot is not unique. The Planning Board has given 

Kirby a path to obtain frontage. Kirby said the Board had said it was okay to have it a private way and then that 

changed. Stevens replied after looking at the ordinance we realized we had erred and let you know that it couldn’t 

be a private road as soon as possible so you didn’t spend more money than necessary on your engineer and still 
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encouraged Kirby to move forward with the Planning Board. Kirby can also change the Town standards on the 

frontage with a signed petition of 25 signatures.   

3. Why does the Town discount what it’s legal counsel has said relative to the Board having the authority to grant a 

variance on this matter and work with a landowner and resident? Greenwood reiterated that legal counsel had 

concentrated on the plan note. The appeal period for the subdivision approval that was granted that included that lot 

with that note, would have had to happen 30 days from when the Planning Board approved that subdivision in 1984+. 

St. Hilaire said it’s too late to appeal that note.  

4. Variances are given for unique situations like this when there it is in the best interest of the Town and satisfies the 

spirit of the frontage rule. Why is this not considered? Board disagreed. This parcel is not unique.  

5. Please explain what reasons the Board would grant a variance on a property. St. Hilaire replied if you have a lot that 

existed before zoning, prior to 1954, an old lot of record, a tiny lot and you want to put a house on it, but it doesn’t 

meet zoning, but the lot was there before zoning. You would come here and ask for a variance. P. Kirby said he has a 

lot of record. The Board disagreed. St. Hilaire said that is why the note is on this plan. In the 80’s, the developer was 

only allowed to subdivide this lot and leave 50’ of frontage with the understanding that there wouldn’t be a house on 

it, agricultural use only. The note on the plan says there won’t be a house on this until a road can be built. It could be 

subdivided with that 50’ access. Mr. Kirby bought this with that note.  

6. Cluster subdivisions allow reduced property areas and less than 200 feet of frontage. Why are they allowed? Is it to 

reduce neighborhood overcrowding? Are they in the best interest of the Town? Is the reason to increase the Town Tax 

revenue? St. Hilaire said Greenwood has already explained that cluster developments require 20 acres and are a way 

to allow residential developments with a smaller footprint with houses clustered closer together on smaller lots while 

conserving a large amount of open space.  
 

The Board asked Kirby if they had sufficiently answered all of his questions. Kirby agreed they had.  
 

In summary: The Board does not agree that Mr. Kirby has a hardship. The Planning Board has given him a path; a lot 

line adjustment between his two properties and to build enough length and width of a “bump out” Town maintained road 

to gain the 200’ of frontage required to build his single-family house on the 12+ acre parcel, that currently only has 50’ of 

frontage. He could also subdivide the property. Mr. Kirby is agreeable to building a short road to gain frontage, but he 

wants it to remain private. The Planning Board members in attendance explained again, that the frontage has to be on a 

Town maintained road, not private, per the regulations. Mr. Kirby could also submit a citizen’s petition with 25 

signatures, to change the zoning but time is of the essence as there are statutory deadlines. He could also work with the 

Planning Board to possibly change the zoning regulations on frontage. Kennedy suggested creating an ordinance to 

address these lots that have acreage but limited frontage to allow a single-family house in conjunction with conserving the 

remainder of the land; with x amount of acreage and 50’ of frontage, allow one single-family house without a road. Just a 

thought but that’s a Planning Board discussion.  
 

Christiansen motioned to deny. Kirby withdrew his application preferring to keep his options open rather than to obtain a 

ZBA denial. Christiansen rescinded his motion. The Board accepted Mr. Kirby’s withdrawal of his application.  
 

Board Business:  

Cowie mentioned that minutes and notices of decision only have to be made available within 5 business days. Decisions 

do not have to be crafted and rendered the night of the meeting but can be done in conjunction with the minutes for 

accuracy.  
 

Approval of minutes – August 23, 2021 

Motion made by St. Hilaire, 2nd by Hamilton, to approve the minutes from August 23rd, 2021, as presented. All were in 

favor. Motion carried.  
 

Motion made by Hamilton, 2nd by Artimovich, to adjourn at approximately 7:50 pm. All were in favor. Motion carried.  
 

Respectfully submitted,  

Andrea Bickum,  

Administrative Assistant, Brentwood Zoning Board of Adjustment 


